Introduction
The concept of superior responsibility, or command responsibility, is an original creation of international law that has no exact counterpart in domestic legal systems. *2 As superior responsibility has been regulated in detail in Art. 28 of the Rome Statute, it is crucial to analyse the accordance of domestic rules with this, because states parties to the Rome Statute have a strong incentive to bring their domestic law into compliance with that statute so as to eff ectuate the complementarity principle under which the International Criminal Court is acting. *3 In this article, I will fi rstly give an overview of the state of international law on the responsibility of the superior (both in customary international law and in respect of the Rome Statute). With this grounding, the respective regulation of the Estonian Penal Code is outlined. Further discussion assesses whether and in what respect the Estonian regulation diff ers from international law and what legal consequences such diff erence would bring about. On the basis of this assessment, I will propose some amendments to Estonian regulation of the responsibility of the superior. . . See discussion of US v. Brandt et al. in 'Nürnberg Military Tribunals under Control Council Law No. ', in Trials of War Criminals, Vol. II, p. , at pp. , ; US v. von List et al. in 'Nürnberg Military Tribunals under Control Council Law No. ', in Trials of War Criminals, Vol. XI, p. , at pp. -; US v. von Leeb et al. in 'Nürnberg Military Tribunals under Control Council Law No. ', in Art. ( ) stipulates criminal responsibility for the superior's failure to act: 'The fact that a breach of the Conventions or of this Protocol was committed by a subordinate does not absolve his superiors from penal or disciplinary responsibility, as the case may be, if they knew, or had information which should have enabled them to conclude in the circumstances at the time, that he was committing or was going to commit such a breach and if they did not take all feasible measures within their power to prevent or repress the breach. ' 
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The superior fails to take the necessary and reasonable measures within his or her power against the crimes committed. 5) The countermeasures are taken with an aim of preventing or repressing the commission of the crimes, or the superior has to submit the matter to the competent authorities for investigation and prosecution. *13 According to Art. 28 of the Rome Statute, the objective elements of superior responsibility have to be accompanied by suffi cient mens rea with respect to the circumstances of the actus reus, which may come about in the following forms: either 1) both military commander and civilian superior had knowledge or 2) the military commander had to know, 3) or the civilian superior consciously disregarded information clearly indicating that the subordinates were committing or about to commit such crimes. Hence, the Rome Statute expressly lowers the mens rea standard below the one generally set by Art. 30 for superiors. There is ambiguity as to what concrete mental standard is to be applied to civilian superiors, while with regard to military superiors the standard seems to be negligence. *14 With the above borne in mind, we can now proceed to outline the elements of the superior responsibility concept as addressed by the Estonian Penal Code.
Superior responsibility under the Estonian Penal Code
In the Estonian Penal Code (PC), the concept of superior responsibility has been regulated in a manner considerably diff erent from that articulated by the corresponding rules of international law. *15 According to Art. 88 (1) of the PC, for a criminal off ence covered by Chapter 8 (off ences against humanity and international security), the representative of state power or military commander who issued the order to commit the criminal off ence, who consented to commission of the criminal off ence or failed to prevent the commission of the criminal off ence although it was in his or her power to do so, or who failed to submit a report of a criminal off ence while being aware of the commission of the criminal off ence by his or her subordinates shall be punished in addition to the principal off ender. From the above it can be concluded that Art. 88 (1) encompasses the core elements presented below.
3.1. The language 'for the criminal offence provided for in this chapter'
Whilst the concept of superior responsibility in the Rome Statute only covers the four so-called core crimes *16 , Estonian regulation goes further. Chapter 8 of the PC provides for defi nition of other than 'core' crimes also, additional crimes possessing an international element. With Art. 92, propaganda for war and with Art. 93 1 failure to apply international sanctions are criminalised. The same applies for piracy, via Art. 110; hijacking of aircraft, under Art. 111; and attacks against fl ight safety, with Art. 112.
The element 'shall also be punished in addition to the principal'
It is noteworthy that for the whole palette of criminal off ences covered by Chapter 8 of the PC and also for the entire spectrum of criminal omissions attributable to the superior, the superior shall be punished in line with the same norm as the principal off ender. This is a very broad foundation for responsibility, far 
The 'military commander' reference
The language used in Art. 88 (1) of the PC is perplexing in the manner in which it specifi es which types of superiors are encompassed by this regulation. From the text it is obvious that the defi nition covers military commanders. It is also clear that the authority of the military commander does not have to be offi cial -the wording 'the representative of state powers or the military commander' is suffi cient to cover persons who have de iure military authority in any armed forces representing a government but also extends to persons commanding armed groups that do not owe allegiance to any government -e.g., forces of mutineers beyond government control or even non-governmental armed groups (militias etc.). It is noteworthy also that the term 'military commander' is broad enough to cover not only persons belonging to a fi xed pre-determined military hierarchy and formally occupying a position of superiority in such a hierarchy; the concept of military commander must be considered to extend also to someone exercising de facto military authority over others, without any formal commanding position. *17 This is especially important to bear in mind in conjunction with the options of guerrilla warfare (of which Estonia already has historical experience, from the 1940s-1950s) and spontaneous armed resistance addressed in Art. 54 (2) of the Estonian Constitution. *18 What matters is that the person concerned has people actually eff ectively perceiving themselves as subordinate to him or her.
Application to a non-military representative of state power
As for non-military superiors, it appears that only a very limited set of formal superior-subordinate relationships is covered by Art. 88 (1) of the PC. This is obvious from the wording 'representative of state powers'. It cannot be imagined that someone who acts as a representative of state authority (i.e., has a formal position and is vested with formal functions and authority stemming from the position he or she occupies) could at the same time function also as a representative of state power outside this position and hence in relationship with persons not formally subject to him or her by dint of that formal position. *19 Likewise, it can be ruled out that anyone could function as a representative of state power outside formal state structures. Hence, people such as infl uential businessmen, politicians, clergymen, or representatives of NGOs, who might be able to eff ectively control and direct others but who do not occupy any formal position in the state structure, clearly fall outside the regulation of Art. 88 (1). Another conclusion one has to draw from the text of Art. 88 (1) is that people representing public authority on behalf of anything that is not strictly of a state nature cannot be held responsible through application of the concept of a superior's orders, at least according to Art. 88 (1). This means that, amongst other things, actions of municipal offi cers too are excluded from the regulation's ambit. *20 J. Tehver, ' § ', in J. Sootak, P. Pikamäe (eds), Karistusseadustik. Kommenteeritud väljaanne (Penal Code. Commented Edition) ( th ed., Juura ), para .
According to Art. ( ) of the Estonian Constitution, in the absence of other means, every citizen of Estonia has the right to resist, of his or her own initiative, a forcible attempt to change the constitutional order of Estonia. This entitlement could bring about spontaneously organised groups that operate under the informal authority and control of a de facto superior without any formal position.
Imagine, for instance, a member of government who also owns a factory where prisoners of war are treated inhumanely by the management with his or her acquiescence. See a similar conclusion by J. Tehver, ' § ' (see Note ), para .
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In Art. 88 (1), the concept of superior responsibility has been intermingled with the direct responsibility of principal off enders and criminal responsibility of accomplices: in this article of law, active and passive behaviour are dealt with together. In Estonian criminal-law doctrine, issuing an order to commit a criminal off ence might refer to any of the following, depending on the facts of the case: 1) joint commission of an off ence, 2) commission of an off ence by taking advantage of another person, and 3) inducement to commit an off ence. *21 Hence, it seems that with regard to superiors' participation in criminal off ences as addressed in Chapter 8 of the Penal Code, the legislator has made an exception to the principle of maintaining this distinction, otherwise followed in Estonian criminal-law doctrine.
3.6. The element 'failed to prevent the commission of the criminal offence although it was in his or her power to do so or who failed to submit a report of a criminal offence while being aware of the commission of the criminal offence by his or her subordinates'
In contrast against the alternatives of issuing an order or consenting, for the alternative of failing to prevent there is an additional element foreseen by Art. 88 (1) of the PC: actual control by the superior. The superior is deemed responsible for his or her failure to prevent commission of a criminal off ence by subordinates only when it was in his or her power to do so. At the same time, no proof of the superior's power to act is required in connection with criminalisation of failure to submit a report on a criminal off ence committed by one's subordinates. For neither of these alternatives, however, is it requisite by law that the superior have had the ability to act or that the superior have been in breach of his or her duties. Neither does the PC make provision for the enhanced risk of subordinates' commission of a criminal off ence that emerges from the superior's omission of his or her duty of control.
3.7. Restriction to intentional behaviour -'fails to prevent when in his power' and 'failed to submit when aware'
With regard to mens rea, only intentional conduct seems to be covered by Art. 88 (1) of the PC. According to Art. 15 (1), only an intentional act is punishable unless the Penal Code dictates punishment for an act of negligence. This means that, for an act to be punishable if committed negligently, the legislator has to express said intent explicitly. This has not been done in Art. 88 (1) of the PC. Moreover, for the last alternative, the scenario of non-reporting of a crime already committed, there is punishability only if the non-reporting occurs while the superior is aware of the commission of a crime. Such a standard implies dolus directus of the second degree.
Confl ict between the Estonian Penal Code and international criminal law
Comparing international criminal law on superior responsibility with Estonia's corresponding domestic norms, it appears that in several important respects Estonian law either directly contradicts international law or at least remains very unclear and ambiguous. Of course, how far to stretch criminal responsibility is always a legal-policy choice -whether to extend it beyond what is necessary for fulfi lling the international obligations of the country or, instead, domestically If a superior gives an order to a subordinate to commit an international crime and that subordinate does not have a realistic opportunity to refuse to follow it or at least to challenge or question such an order and therefore obeys the order, it would be correct to consider the superior to be the perpetrator, who commits the off ence by taking advantage of the other person. If, however, a superior orders a subordinate to commit an international crime and that subordinate does have a realistic opportunity to refuse execution or at least to challenge or question such an order but obeys the order nevertheless, the act of the superior might be considered inducement. If the execution of the order in such a case is dependent on real-time guidance or instructions by the superior, the superior might as well be regarded as a co-perpetrator along with the subordinates actually executing the order. restrict that responsibility relative to international rules. *22 In any case, the decision to deviate from the international standard -whether in expanding or restricting criminal responsibility -should at least be consciously made. As far as the many deviations from international law that are found in Art. 88 (1) of the PC are concerned, it seems, however, that this is not a result of conscious choice but more a misinterpretation of international obligations. This could be concluded, inter alia, already from the fact that the commentary on the PC refers to the Rome Statute (RS) as the legislator's role model. *23 The present state of Estonian law regarding superior responsibility is problematic, because our current regulation addressing this doctrine does not enable Estonia to adhere to the respective international regulations, especially the requirements of Art. 28 of the Rome Statute. Hence, Estonia's ability to honour the complementarity principle set forth by the International Criminal Court (ICC) is at stake. More specifi cally, the problems with Art. 88 (1) lie in the following issues.
Reference to not only state representatives but all persons with authority (both de iure and de facto)
Firstly, it appears that Art. 88 (1) of the PC deviates considerably from international law, in establishing the categories of superiors who may be held responsible for the criminal off ences committed by subordinates of theirs. According to Art. 28 of the RS, military and non-military superiors alike carry responsibility for their subordinates' crimes if, acting with the requisite mens rea, they fail to exercise control properly over their subordinates and, because of that, fail to take measures in order to prevent, repress, or report the crimes of those subordinates. *24 For neither military nor non-military superiors does Art. 28 of the RS impose the restriction that the superior must occupy a formal position of authority. *25 As affi rmed also in the practice of the ad hoc tribunals and the ICC, what matters is the actual authority and control of the superior over persons who are subject to him or her. *26 In regard of military commanders, it can be said that Art. 88 (1) of the PC recognises the approach by which what counts is the actual authority and control over subordinates and not the formal position of the commander. The narrowing by which the responsibility of non-military superiors is restricted only to representatives of state power, however, fi nds no parallel in international law. *27 On the contrary, there is a considerable body of case-law from the ICTY and ICTR whereby the concept of superior responsibility has been applied for non-military superiors. *28 It has been found repeatedly that civilian persons not holding any formal public offi ce can be held responsible as superiors. * On the practice of the ICTY, refer to, for instance, Delalic (see Note ), para ; Orić (see Note ), paras -. For the practice of the ICTR, see the judgment in Prosecutor v. Bagilishema, ICTR--A-A, A.Ch., . . , para ; the judgment in Prosecutor v. Musema, ICTR---T, T.Ch., . . , para .
For example, see Delalic (see Note ), para ; Musema (ibid.), para .
cases, non-military superiors not belonging to a state hierarchy of power (managing physicians and industrialists) were found guilty for reason of superior responsibility. *30 Clearly, a formal position in state structures is not the only criterion for a non-military person holding authority over others. Such authority may stem also from a person's position in a municipal power hierarchy and from status in any other hierarchically constructed system but also from informal circumstances. *31 The civilian settings wherein superiorsubordinate relationships might give rise to application of the doctrine of superior responsibility could encompass, for instance, organisations with a military-like structure, wherein those in higher positions have eff ective power to employ physical sanctions against those under them; situations in which a person could be threatened with immediate loss of income or livelihood; and even some religious groups, whose leader may possess strong means of psychological control. *32 Hence, confi ning the responsibility of civilian superiors under criminal law only to representatives of state power carelessly excludes a whole array of possible string-pullers from responsibility. That said, a need to limit the set of non-military superiors who shall bear responsibility for their subordinates' crimes is still relevant. Unlike military lines of command, the civilian relationships of subordination are of an extremely varied nature, and there is potential for the according of superior responsibility to become intolerably extensive. *33 One option is for civilian superiors to be held responsible for the acts of their subordinates only if they have a guarantor position -i.e., if the acts of the subordinates fall within the sphere of competence of the superior. *34 Therefore, some kind of restriction to the responsibility of civilian superiors is necessary, but this has to be achieved by other means than narrowing the scope of civilian superior-subordinate relationships under Art. 88 (1) to only those within formal state power hierarchies. In Art. 28 of the Rome Statute, the restriction is handled through an additional requirement, for eff ective responsibility and control on the superior's part. One of Estonia's options would be to add a similar criterion to Art. 88 (1) 
Judgment in Prosecutor v. Akayesu, ICTR---T, T.Ch., . . , para (with the communal bourgmestre as a superior); Musema (see Note ), para et seq. (with the director of a tea factory as a superior, having eff ective control over his workers); Flick (see Note ), para (with an industrialist as a superior); the judgment in Prosecutor v. Nahimana, ICTR---A, A.Ch., . .
, paras -(with a radio station's de facto boss who did not hold an offi cial position at the station as a superior to the journalists at the station). There exists no rule in Estonian Law regulating specifi cally in which instances the person in an offi cial position would be liable for omissions in offi ce (with regard to the guarantor position of the person holding that offi ce). This has to be assessed on a case-by-case basis by the judiciary in accordance with the general rule on omissions (in Art. of the Penal Code). See also the judgment of the Criminal Chamber of the Supreme Court in case ---, para . . , where the chamber states: 'Karistusõigus ei võimalda omistada ühe füüsilise isiku tegu teisele füüsilisele isikule pelgalt nende isikute ametiseisundi alusel', in translation 'It is not possible in penal law to attribute an act of one physical person to another physical person on the basis merely of the offi cial position of such persons'. Available at https://www.riigikohus.ee/et/lahendid?asjaNr= ----, last visited on . .
. By way of analogy, the domestic court could also assess the relationship between a civilian superior and his or her subordinate.
The order to commit a crime (direct responsibility) vs. consent:
Non-prevention and non-repression (superior's responsibility)
By the doctrine, having superior responsibility is, in essence, sui generis *36 grounds for liability in addition to ordinary grounds for liability -those applied to principal off enders or to accomplices. The superior is answerable as a guarantor for not having taken any -or at least not having taken the necessary and reasonable -measures to avoid criminal off ences on his or her subordinates' part. Hence, this is a responsibility for omission (a real omission). *37 In one line of jurisprudence, it has been treated as responsibility of the superior for the crimes committed by subordinates, whereas another approach has been to treat the off ence separately as an instance of the superior's dereliction of his or her duty to supervise the relevant subordinates properly. *38 Recent legal thought has shown clear support for the latter approach. *39 Either way, it is clear from both the law and jurisprudence that there exists a clear distinction between the personal liability for the criminal off ences committed by the person or at least aided and abetted by that person and, on the other hand, the extended liability accorded to the superior because of what has, in fact, been done by anoth er person or because of dereliction of duty by the superior. *40 This distinction has been lost with Art. 88 (1) of the PC. Issuing an order to commit a crime is not an omission; rather, it constitutes an active behaviour aimed at achieving the criminal end. *41 As stated above (in Subsection 3.5 of this paper), in Estonian criminal law ordering a criminal off ence could, under certain conditions, constitute joint commission of a criminal off ence or commission of a criminal off ence while one is taking advantage of another person. Similar criticism can be levelled at the handling of the second alternative of the actus reus of superior responsibility in Art. 88 (1) of the PC -consent to a criminal off ence. If consent in a specifi c case would bring about a situation wherein the superior is not aware of the criminal off ence of the subordinate in advance of it or at least wherein the superior does not have specifi c knowledge of the criminal off ence, applying the concept of consent is misplaced, because such behaviour would already be encompassed by the alternative either of failure to prevent the criminal off ence or of failure to repress it.
It seems from the above that behaviours of very diff erent nature and of quite diff erent gravity have been muddled together under the umbrella of superior responsibility in Art. 88 (1) of the PC. Overlap between the doctrine of superior responsibility and other grounds for personal criminal responsibility creates a serious question, on which basis one must decide which dogmatic fi gure to prefer when prosecuting a superior who has issued an order to commit a criminal off ence. As responsibility for an active behaviour should, in principle, always have priority over responsibility for an omission, such a normative construction is perplexing at best. *42 Halilović (see Note ), para ; also G. Werle, F. Jessberger, Völkerstrafrecht (see Note ), paras , . . For older case-law, upholding the fi rst approach, see, for instance, Akayesu (see Note ), para : 'Article ( ), by contrast, constitutes something of an exception to the principles articulated in Article ( ), as it derives from military law, namely the principle of the liability of a commander for the acts of his subordinates or "command responsibility"', whereas the second approach has been preferred in more recent case-law, with the Halilović ruling providing an illustration (see Note ), in para : 'The commander is responsible for the failure to perform an act required by international law. This omission is culpable because international law imposes an affi rmative duty on superiors to prevent and punish crimes committed by their subordinates. Thus "for the acts of his subordinates" as generally referred to in the jurisprudence of the Tribunal does not mean that the commander shares the same responsibility as the subordinates who committed the crimes, but rather that because of the crimes committed by his subordinates, the commander should bear responsibility for his failure to act.' 
The dubious element of effective control
Another aspect of Estonian regulation that calls for criticism of its handling of superior responsibility is Art. 88 (1)'s inadequate formulation of the condition of eff ective command (or authority) and control. The idea of military commander and of representative of state power are not enough on their own for determining whether any particular superior had actual power over his or her subordinates. *43 For that, the further elements of command (or authority) and control are necessary. Forces subject to eff ective command and control are those that are, according to an objective assessment, subordinate to the commander in either a de iure or a de facto chain of command and to which the superior may give orders. *44 The concept of authority may refer to the modality, manner, or nature according to which a military or military-like commander exercise 'control' over the forces or subordinates. *45 Eff ective control means the material ability to prevent the commission of the off ence or to punish the principal off enders. *46 It has been stressed in the case-law that this requirement is not satisfi ed by simple demonstration of the accused individual's general infl uence. *47 Therefore, considering both the elements of a superior-subordinate relationship as such and eff ective control is inevitable. Without eff ective control or even when it is just too remote, responsibility is excluded. *48 Otherwise, we would speak of strict vicarious liability -it is precisely the element of eff ective control that enables censuring the superior for not having acted. Only the superior position per se in combination with eff ective power over people subject to one is suffi cient for justifying the extension of responsibility to a given superior. *49 In regard of civilian superiors, the requirement of eff ective control plays a particular role. As a rule, control in civilian hierarchies is less strict than its equivalent in military hierarchies. *50 Therefore, the duty of a civilian superior to control his or her subordinates has to be limited to what 'is part of their relationship'. *51 This is the reason there exists even further specifi cation of the requirement set in Art. 28 (b) (ii) of the RS for cases of civilian superiors: the crimes had to pertain to activities under the eff ective responsibility and control of the superior. This specifi cation refers to actual fulfi lment of the non-military superior's professional or other relevant functions in relation to his or her subordinates, and it works as a safety clause against presumptions of excessively expansive expectations for the exercise of authority by a non-military superior.
With Art. 88 (1) of the PC, an attempt has been made to formulate the element of eff ective command (or authority) and control by means of the language 'was in his or her power'. However well-intentioned, this phrasing is not capable of conveying everything that is necessarily encompassed by the concept of eff ective command/authority and control. Firstly, it remains unclear whether the mention of someone's 'power' is intended to refer to that person's status as a superior. If so, the criticism is obvious -merely the fact that someone has a position of authority (either de iure or de facto) does not necessarily mean that this person is also in any given situation able to actually exercise said authority. The superior might be hindered in this by the subordinates having gone out of control. *52 The same is true for a military adviser who has neither operational nor administrative control: advisers are to advise, not 'replace' the commander. * other hand, the reference to 'power' is intended to bring into the picture the actual capability of the superior to take measures against the subordinates, the problem is that a person's practical ability to act says little, if anything, about his or her obligation to act. *54 A person in a superior position cannot be expected to, as it were, carry the burden of the whole world and be wary of each and every violation that people in sub ordinate position might commit. Factors such as the division of the work and responsibilities among several superiors, delegation of rights and obligations, and rotation of command become important in this connection and have to be evaluated. *55 Hence, a proper reference to eff ective command (or authority) and control in the text of the law would be vital. 4.4. Inability to explain why not preventing an offence has to be in the power of the superior while non-reporting need not be -strict liability
It is likewise inexplicable why a diff erent standard has been chosen for the superior's duty to report a criminal off ence as compared to his or her duty to prevent a criminal off ence. *56 Mere awareness of the criminal off ence does not imply that the superior had a chance to submit the relevant report: he or she may not have had the actual material ability to do so, or there may have been nobody to report to. *57 Rather, gaining knowledge of the criminal off ence committed or about to be committed is only the fi rst step in several toward meeting the conditions required. The criterion of actual ability to act still must be addressed if one is to decide on extension of liability to the superior. This might be an insignifi cant problem in most cases, but it is a problem nevertheless. In the international-law doctrine of superior responsibility, all three duties of superiors in respect of crimes of their subordinates -to prevent, to suppress, and to report -are bound to the superior's actual ability to fulfi l these duties. *58 4.5. The absent element of 'failure to exercise control properly over subordinates' and the ambiguity of 'failure to take necessary and reasonable measures'
It is important to keep in mind that superior responsibility is not a form of strict liability. *59 Nor are the accusations to the superior to be determined from only an ex post perspective during investigation and prosecution; one must assess ex ante -in light of the circumstances as they unfolded -what means and measures and what information were available to the superior. What could the superior have been reasonably expected to do in the situation in which he or she was embedded? *60 Therefore, the not-prevented ), para , with its statement that legal advisers are there to 'advise the military commanders' in this fi eld, not to replace them.
This issue arises especially with non-military superiors, because the referral to such power does not say anything about their competence as a superior -their professional relationship with the subordinate, which must be the bottom line when one is attributing responsibility to such superiors for the acts of their subordinates. As is pointed out above (see the fi rst part of Section IV), a non-military superior can be made responsible for only that omission that is 'within the eff ective responsibility -.
According to Art. ( ) of the PC, a superior is responsible for failing to prevent the commission of the criminal off ence although it was in his or her power to do so, but failing to submit a report of a criminal off ence while being aware of the commission of the criminal off ence by his or her subordinates.
In this connection, see, for instance, the judgment in Prosecutor v. Krnojelac, IT---T, T.Ch., . . , para ; the judgment in Prosecutor v. Krstic criminal off ences of the subordinates have to be in a causal relationship with the omission by the superior. *61 However, in cases of criminal off ences currently being committed or of criminal off ences already carried out, the relevance lies not in assessing causality but in enquiring as to whether his or her failure to exercise control properly over subordinate persons increased the risk of commission of the crimes. *62 In eff ect, the Pre-Trial Chamber in the Bemba case has followed the Risikoerhohungstheorie, according to which suffi cient conditions are met when the superior's non-intervention has increased the risk of commission of the subordinates' crimes. *63 Although the Pre-Trial Chamber has considered the risk approach to be something completely diff erent from applying the causality theory, this is not actually the case, because the risk approach also constitutes a causality test, in the sense that there is the implication that the increased risk is at least one of the causes of the harmful result. *64 The requirement of properly exercising control over one's subordinates is something that can and must be objectively assessed against the standard behaviour of a similar superior in a similar situation. Hence, a breach of this requirement can only constitute a deviation from such standard behaviour. The requirement of necessary and reasonable measures therefore entails completing an objective assessment of what a reasonable superior would have been expected to do in a situation similar to that represented by the facts of the case. Again, failure to take such measures can only be a deviation from the standard of reasonable actor. *65 Regrettably, in Art. 88 (1) of the PC these requirements have been completely overlooked. The practical implications that this might have for prosecution of superiors under Art. 88 (1) are huge. Consider, for example, circumstances wherein one commanding offi cer has been replaced by another. Estonia's current regulation does not off er credible protection for the new superior with regard to criminal off ences committed by the subordinates in the time preceding the latter superior taking over the relevant duties or ongoing off ences that continue on from that time. *66 Even when things are not stretched to such extremes, the absence of the condition that there have been failure to exercise control properly over subordinates allows censuring a superior for any failure to act, whether or not that failure carries real signifi cance in relation to criminal off ences committed by the subordinates and even when the superior has, in fact, been fulfi lling his or her duties with due diligence and the crimes of the subordinates have taken place notwithstanding the reasonable and necessary measures taken by the superior. *67 4.6. Addressing non-suppression and non-reporting yet not covering non-prevention
Art. 88 (1) of the PC foresees only two obligations of the superior: to repress a crime and to report on a crime already committed. *68 According to international law, however, the duties of the superior comprise three distinct acts: to prevent, to repress, and to report. *69 Prevention in that context involves the superior being expected to behave proactively and set in place mechanisms to avoid the possibility of off ending For a closer look at the causality involved, see also -.
One of the failures of the superior stipulated in Art.
( ) was originally formulated as 'ei ole takistanud kuriteo toimepanemist', where the English translation provided for this is 'failed to prevent the commission of the criminal off ence'. I would contend that the above translation is incorrect. The original language of the norm refers not to a duty to prevent a criminal off ence but to a duty to repress a commission of a crime that is already in progress.
R. Arnold, O. Triff terer, 'Responsibility of Commanders' (see Note ), para ; see also the Bemba judgment's (see Note ) paragraphs (on preventing), (on repressing), and (on punishing).
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-among others, a reporting obligation, monitoring, direct supervision, and a proper chain of command. *70 This should be the 'fi rst line of defence', and already dereliction of this duty, whereby it becomes possible for the subordinates to have a free hand to commit the crimes in the fi rst place, has to be punishable. It has, therefore, been stressed in the literature, and rightly so, that later acts of repression or of simply submitting reports of the crimes to the appropriate authorities cannot exempt the superior from responsibility for having left his or her obligations unmet at a previous stage. *71 This lacuna in the text of Art. 88 (1) of the PC means that both disorderly behaviour of superiors and deliberate ignorance of -or even indiff erence to -predicted off ences by the subordinates are currently rewarded by the Estonian legislator, as these fall outside the ambit of the domestic superior responsibility doctrine. 4.7. The need to criminalise both reckless and intentional behaviour (along with negligent behaviour of military commanders)
Yet another misconception has found its way into Art. 88 (1) of the Penal Code, relates to the mens rea required for there to be superior responsibility. According to Estonian law, it is necessary that the superior (in either a military or a non-military context) act with indirect intent (dolus eventualis) when failing in the duty to repress the crime of the subordinates or that the superior act with awareness ('olles teadlik' in Estonian parlance, hence dolus directus of the second degree) when failing to fulfi l the duty to report a crime already committed. This is not the mens rea standard required for superior responsibility under international law. According to Art. 28 of the Rome Statute, the mental element required for military commanders is that these persons 'either knew or, owing to the circumstances at the time, should have known', while the standard for non-military superiors is 'either knew, or consciously disregarded information which clearly indicated […]'. Although there is some debate in academic literature as to how exactly to interpret these standards, it is clear that at least for military superiors the standard is below the threshold of intention and should be understood as that of negligent behaviour. *72 There is good reason to regard the standard required of a non-military superior as covering also non-intentional behaviour. *73 Here too, the issue is further complicated by the fact that, at base, all forms of liability have been packed together into Art. 88 (1) of the PC, because forms of conduct diff er in their mental requirements. The nonpunishability of reckless and negligent dereliction of a superior's duties opens another avenue for opting out of responsibility to a superior who has arranged his or her relations with subordinates in a disorderly manner and who just does not care what is going on under his or her command. *74 This lack of accountability also would facilitate a manner of action whereby it is useful for the superior to ignore even information that might point directly to misdeeds of his or her subordinates. When already acquainted with such information, the superior has obtained knowledge that could render him or her responsible as a superior, but not paying any attention to such information would eliminate the risk of legal liability. In Blaškič, the trial chamber of the ICTY emphasised that the lack of preventing the commission of the crimes ex ante cannot be compensated for by punishing for them ex post; i.e., the superior is obliged to do both. Judgment in Prosecutor v. Blaškič, IT---T, T.Ch., . . , para ; see also Finally, the text of Art. 88 (1) of the PC is perplexing in that it mentions the responsibility of the superior only in conjunction with his or her failure to submit a report on subordinates' crimes. At the same time, in regard of failure to prevent the commission of a criminal off ence, it remains unspecifi ed whose crimes have to be prevented. This is troubling, since the whole point of the superior responsibility doctrine is to extend responsibility in respect of crimes committed by subordinated persons to their superiors because those superiors have failed to control their subordinates properly and to react appropriately as their powers permitted. *75 Leaving this element implicit, at best, in the text, the legislator has created a remarkably vague situation. Of course, Art. 88 (1) still makes the superior's responsibility conditional to prevention of the criminal off ence having been in that superior's power, but this reference alone is no substitute for specifying the superior-subordinate relationship. *76 Prevention of a criminal off ence might easily be within the power of a person in a superior position also in his or her relation with persons who do not fall under his or her authority as a superior. *77 This is especially important in settings of civilian superior-subordinate relationships, because one person's position of superiority relative to another might not actually entail any real authority over the person holding the subordinate position. The responsibility of the superior must not be considered a vicarious responsibility -the link to the guilt principle has to remain clear and unquestionable also when a wrongdoing is attributed to a superior. *78 For realisation of this, it is unavoidable that establishing the responsibility of the superior for dereliction of any of his or her duties must be made explicitly conditional to the commission of crimes on behalf of people truly subordinated to the superior. *79
Necessary amendments of the Estonian Penal Code
From the analysis above, it appears that Estonian legislation on superior responsibility does not comply with the corresponding international norms, in several important respects. The defi cits in Art. 88 (1) of the PC are of such a nature and extent that it is not possible to overcome them merely by adjusting the interpretation of the norm. Therefore, Estonia is not able to meet its international obligations for criminalisation linked to the responsibility of superiors. Estonia is especially unable to meet the standard set by Art. 28 of the Rome Statute and to comply with its obligation as a state party to the Rome Statute to foresee in its domestic legal order criminal responsibility for those responsible for international crimes. *80 Hence, changes to Estonian regulation of the superior's responsibility are essential for bringing it into accordance with our international obligations and, specifi cally, to render the Estonian legal order able to prosecute and punish people who have committed acts punishable under the Rome Statute. On the other hand, the way in which superior responsibility has been regulated in Art. 28 of the Rome Statute does not serve as a suitable role model for transposition into the Estonian domestic legal system without major adjustments. The catch-all approach that the RS takes to the concept of superior responsibility has been criticised extensively by most commentators. The concept of superior responsibility has been stretched very far and wide in Art. 28 of the Rome Statute. It extends all the way from intentionally omitting to prevent or repress acts of the subordinates that one knew about in advance to merely not reporting acts of subordinates that the superior had no prior knowledge of. Also, it covers both intentional and negligent acts. Even more striking, however, is the fact that the responsibility of the superior is in no way diff erentiated among these -very diff erent -sorts of omissions, and the superior is punishable for all such omissions in the same way as the actual perpetrator. The approach taken with the Rome Statute means that the superior's responsibility entails liability for negligence and intentional criminal off ences alike. *81 However, a superior who was unaware of the pending crimes of his or her subordinate cannot be punished as a wilful perpetrator of a crime. *82 An opposite approach would clearly not be compatible with the guilt principle, which underlies Estonian criminal law. *83 Because of similar concerns, several countries have chosen a diff erentiated model for prescribing superior responsibility in their respective domestic statutes, wherein there are distinctive grounds of liability for particular categories of a superior's possible omissions. In the German Code of Crimes against International Law, superior responsibility has been divided into three parts. Firstly, superiors who do not avert crimes by their subordinates of which they had prior knowledge are punished in the same way as a perpetrator of the off ence committed by those subordinates. If a superior either intentionally or negligently fails to exercise proper supervision of a subordinate under his or her command or under his or her eff ective control, that superior shall be punished for violation of the duty of supervision in the event that said subordinate commits an off ence. This is formulated as a criminal off ence sui generis, which occasions considerably less severe sanctions than an off ence related to superior responsibility proper. Finally, a superior's mere failure to report to the responsible authorities on a crime previously unknown to him or her constitutes another sui generis criminal off ence, punishable by less extreme sanctions still than either of the fi rst two types of off ence. *84 A similar approach has been taken also by the Spanish *85 , Croatian *86 , Serbian *87 , Montenegrin *88 , and Canadian *89 legislators.
In line with the example of the legislation of the above-mentioned countries, one possible de lege ferenda option for the Estonian legislator would be to create three separate rules, covering the following omissions on the part of a superior: 1) intentionally not averting crimes of subordinates the imminent commission of which is known to the superior; 2) displaying intentional or negligent (reckless) disregard for the duty to supervise, where this results in crimes through the intentional failure to react; and 3) not reporting on crimes committed by subordinates. *90 Because each of these scenarios involves its own distinctive level The Penal Code could be amended accordingly: ) Art. Superior responsibility A military commander or a civilian superior who omits to prevent subordinates under his or her eff ective command and control from committing a criminal off ence pursuant to this chapter shall be punished in addition to the principal off ender. of gravity of the superior's omissions *91 , there should exist a sanctioning frame that is distinctive to each of them, accordingly. *92
Conclusions
States parties to the Rome Statute have to make sure that their domestic criminal statutes enable prosecution of persons suspected of having committed crimes listed in articles 6-8bis of the Rome Statute. Moreover, states parties also need to be cautious with regard to the compliance of the general principles of criminal responsibility in their domestic criminal codes with the standards set in Part 3 of the Rome Statute. While, for the most part, compliance does not pose a big problem, because domestic criminal statutes and legal dogmatics are far more advanced in regulating most of the 'general part' issues than is the Rome Statute, there remain cases in which this might not be so: there are institutes of the general part of criminal law that are unique to the domain of international law and usually either not addressed at all in domestic law or given only rudimentary treatment therein. One such institute, an original creation of international law, is the concept of superior responsibility. If a domestic criminal-law system is to be equipped to operate in conformity with the underlying idea of complementarity that is among the ICC's underpinnings, it is vital that, amongst other aspects, the superior responsibility doctrine be transposed into domestic law properly.
As demonstrated above by the deconstruction of Art. 88 (1) of the Estonian Penal Code, stipulating the superior responsibility concept in the Estonian legal system, there are considerable diff erences between the Estonian regulation and customary international law on superior responsibility or Art. 28 of the Rome Statute. When one analyses the diff erences of Estonian law from international norms, it appears that there are several respects in which Estonian regulation does not meet the international standard and, hence, large lacunae are to be found in Estonian law on superior responsibility. For this reason, it is recommended that Estonian regulation of superior responsibility be complemented in such a way that it is consistent with international law -specifi cally, with the requirements of Art. 28 of the Rome Statute -while simultaneously taking into consideration the demands stemming from Estonian criminal-law dogmatic, especially the guilt principle.
) Art.
-Violation of the duty of supervision ( ) Intentional failure of a military commander to exercise control properly over subordinates under his or her eff ective command and control, if the subordinates commit a criminal off ence addressed in this chapter and if that commander should have known about the imminent commission of such criminal off ence and could have prevented or repressed it, is punishable by up to fi ve years' imprisonment.
( ) Intentional failure of a civilian superior to exercise control properly over subordinates under his or her eff ective command and control, if the subordinates commit a criminal off ence covered by this chapter and if the superior consciously disregarded information that clearly was indicative of imminent commission of such criminal off ence and he or she could have prevented or repressed it, is punishable by up to fi ve years' imprisonment.
( ) The acts described in the subsections ( and ) of this section are, when committed with negligence, punishable by up to three years' imprisonment.
-A superior's failure to report a crime Failure of a military commander or a civilian superior to submit, without undue delay, a report of a criminal off ence covered by this chapter that has been committed by a subordinate under his or her eff ective command and control is punishable by up to fi ve years' imprisonment.
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